NOTES
THE BASEL CONVENTION AND THE NEED FOR UNITED STATES
IMPLEMENTATION

I. INTRODUCTION

The need to safeguard health and environment increases daily. One area
of necessary regulation revolves around the creation and disposal of
hazardous wastes. While the dangers presented by hazardous wastes are
obvious, humanity continues to produce and recklessly dispose of these
wastes. Recent incidents of death and environmental devastation stress the
necessity for international regulations to govern the handling and disposal of
hazardous wastes.' While international laws may not remedy all situations,
they would provide a framework for preventative and remedial action. By
creating, implementing, and respecting laws on hazardous wastes, the world's
population can protect itself, future generations, and the natural environment
from the peril of hazardous wastes.2
II. FACTUAL BACKGROUND
A. Basel Convention

The Basel Convention on the Transboundary Movements of Hazardous
Wastes and Their Disposal ("Basel Convention")3 provides an opportunity

' See infra notes 13-14 and accompanying text.
2 Some writers foresee a bleak future for controls on transboundary movements of toxic
wastes. Marguerite M. Cusack, Note, International Law and TransboundaryShipment of
Hazardous Waste to the Third World: Will the Basel Convention Make a Difference?, 5 AM.
U. J. INT'L L. & POL'Y 393, 423 (1990). They believe global economic inequity must be

remedied before there can be any effective controls on hazardous wastes, with one writer
describing control of hazardous waste transport as "an oxymoron." Id.
3 The Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and Their Disposal, Mar. 22, 1989, 28 I.L.M. 657 (1989) [hereinafter Basel
Convention]. The Basel Convention protects developing countries in particular, and the
world's environment in general, from the dangers of the hazardous wastes trade. See infra
text accompanying notes 39-49. Representatives from 116 countries and observers from 34
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for international protection from the dangers of hazardous wastes. The Basel
Convention, through monitoring and restricting the transport of toxic wastes,
strives to protect human health and the environment from the dangers
presented by the mismanagement and careless disposal of hazardous wastes.
B. The United States' Participationin the Basel Convention
The United States, a leading producer of hazardous wastes, has the
opportunity to comply with an accord which will work to protect the world's
ecosystems. By adding its support, the United States could influence other
nations to abide by the Convention. By following the Basel Convention, the
United States could project its concern that affirmative steps are not being
taken to curb pollution by hazardous wastes.
The United States was one of the first signatories of the Basel Convention. 4 The United States responded to the initial proceedings of the
Convention in a timely manner, yet has since grown lax in its implementation of the Convention.5 Although the United States signed the Basel
Convention in 19906 and the Senate ratified it in 1992, the United States
has yet to implement the five-year-old treaty. Congressional drafting and
approval of bills is a time consuming process; the interest and support of a
majority of Congress must be maintained for the implementation of
legislation. The Basel Convention, while impacting the lives and livelihoods
of millions, may be seen by Congressional members as a weak international
agreement that will not produce the desired effect. Congresspersons who

international organizations met at the convention held in Basel, Switzerland on March 20-22,
1989. The United Nations Environment Programme (UNEP) sponsored the convention. 28
I.L.M. 649, 653. Of the 116 countries, 104 signed the Convention. United Nations Officials
See Basel Treaty as "Limping" into Effect with Limited Support, Int'l Env't Daily (BNA)
(May 22, 1992), available in LEXIS, Envirn Library, BNAENV File [hereinafter "Limping"
into Effect]. The Convention went into effect on May 5, 1992, three months after the
twentieth country (Australia) ratified the convention. Id.
' Jack Isaacs, Note, U.S. Hazardous Waste Exports: Regulations and Proposals, 15 MD.
J. INT'L L. & TRADE 69, 98 (1991).
5 For a brief discussion, see "Limping" into Effect, supra note 3.
6The United States signed the Convention on March 21, 1990. Export Controls, United
States Signs Convention to ProhibitCertain Waste Exports, Daily Rep. for Executives (BNA)
No. 56, at A-20 (Mar. 22, 1990), available in LEXIS, News Library, Arcnws File.
7 The Senate ratified the Basel Convention in August 1992.
Senate Ratifies Basel
Convention, Treaty to Protect Salmon Stocks, Int'l Env't Daily (BNA) (Aug. 18, 1992),
available in LEXIS, News Library, Curnws File.
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recognize and support the aims of the Convention face the difficult task of
drafting legislation that will satisfy a majority of Congress. Despite several
proposals, the United States continues to falter with respect to its opportunity
to join Basel members in their concentrated efforts to protect the world from
purposeful and nonredressable poisonings.8
C. Hazardous Waste Trade
The transport of hazardous wastes is a thriving industry; industrialized
nations produce large amounts of hazardous wastes and desire to dispose of
these materials far from their domestic origins. 9 Although reports describe
most hazardous wastes as treated and disposed in their nation of origin,'0
8The United States retreated further from passage of implementing legislation in March
of 1994. The U.S. Chamber of Commerce, representing interests of the business and
industrial sectors, pulled its support from the Basel Convention after learning of the Basel
members' creation of a non-binding ban on all wastes exports to nations not members to the
Organization for Economic Cooperation and Development (OECD). - The Chamber of
Commerce also disapproved of the Basel members decision to end wastes exports to recycling
facilities by December 31, 1997. The Chamber of Commerce's retreat from support of the
Convention has sapped the momentum to pass U.S. legislation. Momentum for Basel
Convention Bill Said Lost Since Industry Pulled Support, Daily Rep. for Executives (BNA)
(May 20, 1994), available in LEXIS, News Library, Cumws File.
9 In 1993, "[t]he 24 most industrialized countries collectively produce[dl 98 percent of
all hazardous wastes, about 300 million tons... of waste each year .. " Cathleen Fogel,
Break the Toxic Waste Habit,CHRIsTAN Sci. MoNITOR, Aug. 2, 1993, at 19. Mostafa Tolba,
who served as Executive Director of United Nations Environment Programme (UNEP) from
1976-1993, estimated that the world produces 340 million tons of toxic wastes a year, with
the United States contributing 250,000 tons a year. Randall Palmer, U.N. Slams West for Not
Ratifying Toxic Waste Pact, REUTER LIAR. REP., Apr. 14, 1992, available in LEXIS, News
Library, Cumws File [hereinafter U.N. Slams West]. The amount of hazardous wastes has
increased dramatically over the years; in 1984 the United States produced at least 247 million
metric tons of hazardous wastes, a huge increase from 1970 estimates of nine million metric
tons. Mary Critharis, Note, Third World Nations are Down in the Dumps: The Exportation
of Wastes, 16 BROOK. J. IN'L L. 311, 314 n.23 (1990) (citing Porterfield & Wier, The Export
of U.S. Toxic Wastes, THE NATION, Oct. 3, 1987, at 340-41).
Disposal of hazardous wastes is usually more costly and more restricted in developed
countries than in developing countries. The lower cost and the reduced responsibilities of
exporting hazardous wastes make it a "lucrative business." Cusack, supra note 2, at 393-94.
10Less than one percent of United States hazardous wastes is exported, according to EPA
estimates. Stephen Johnson, The Basel Convention: The Shape of Things to Come for United
States Waste Exports?, 21 ENVTL. L. 299, 299 (1991) (citing Handley, Exports of Wastefrom
the United States to Canada: The How and Why, 20 ENVTL. L. REP (Envtl. L. Inst.) 10,061
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millions of tons of wastes are transported throughout the world every
year. Developing nations, lacking the technology to manage the onslaught
of waste-dumping and the economic stability to decline payoffs for the
dumping, are the common destinations for most exported hazardous
wastes. 2 Lack of care in dealing with the wastes, loose imposition of
regulations (if any exist), and the shipment of the wastes to nations that are
unable to deal with the wastes
have led to much human suffering' 3 and
4
environmental devastation.'

(1990)).
" More than 3.5 million tons of hazardous wastes were exported to developing countries
between 1986 and 1988. First Meeting of Basel Convention, HAZNEWS, Feb., 1993, available
in LEXIS, News Library, Cumws File.
"2As landfills rapidly fill, awareness of the dangers landfills pose increases. One of the
many dangers of hazardous wastes sites is the seeping of leachate, a waste-rainwater
combination, into groundwater. Pip Wood, Global Dumping: My Trash, Your Country:
Despite Attempts to Stem Flow of Rubbish, a Toxic Trade Still Blooms, WORLDPAPER, Mar.
1993, at 7, available in LEXIS, News Library, Curnws File. Increased awareness spurs
restrictions which, in turn, raise the cost of disposal. One columnist writes, "Rather than
dealing with increased costs, industrialized countries began sending their waste elsewhere, and
the savings were substantial." Id. Another article reiterates this point: "Higher disposal costs
encourage those who produce waste to look for cheaper ways to get rid of it. And as the
disposal industry becomes more capital-intensive ... the tendency for waste-especially
hazardous waste--to cross borders is especially marked." Going Abroad: Why Waste is
Exported, ECONOMIST, May 29, 1993, at 17 [hereinafter Going Abroad]. In some areas, the
costs of disposal of wastes is $2,000 per ton. Critharis, supra note 9, at 314.
13 As one writer describes the range of health effects of toxic wastes, "Toxic
wastes-everything from spent batteries to copper slag---can cause a range of health problems
from birth defects and mental retardation to cancer and cardiac arrest." Palmer, supra note
9. Examples of human suffering from the mismanagement of hazardous wastes abound. A
majority of workers at a hazardous wastes treatment facility in Keelung, Brazil (which burned
used batteries as part of its lead-smelting process) developed lead poisoning. Workers in
Santos, Brazil vomited blood and were hospitalized after handling Danish zinc waste intended
for recycling. Wood, supra note 12.
"' As the result of a South Carolina company shipping to Bangladesh more than 3,000
tons of hazardous wastes intentionally mislabeled as fertilizer, the Bangladesh government
recommended that fields and fisheries near the land where the "fertilizer" was spread be taken
out of production for five years. Fogel, supra note 9, at 19.
A U.S. company sent ten tons of mercury waste to a British hazardous waste firm located
in South Africa. Downstream from the plant, villagers drank from a river with a mercury
concentration 1.5 million times higher than the standard set by the World Health Organization. A scientist at Michigan State commented, "If this were happening in the [United States],
all hell would break loose." Wood, supra note 12.
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The detrimental results of the hazardous wastes trade are most apparent in
developing nations. 5 The economic disadvantage of developing nations
leads to their becoming the "toxic cesspools" of the world. A nation offered
payment equalling or surpassing its annual GNP to accept a shipment of
toxic wastes may find the offer difficult to refuse.16 Many nations see the
trade in wastes as an opportunity to create jobs, bolster their economies, and
gain technological advancements.1" Also, developing nations are frequently
's Developing nations usually lack the technology, funds, and legal framework to ensure
that hazardous wastes are properly treated and disposed. Isaacs, supra note 4. Rep. Edolphus
Towns (D.-N.Y.), in proposing legislation for hazardous wastes trade restrictions, said,
The crux of the matter is how we perceive the governments of the
developing world.... Few [developing countries] are exactly like us,
with our massive executive with regulators and scientific advisors, with
our strong judicial system to enforce laws, and liability laws empowering
citizens in their own defense; even the legislators in other countries are
likely to have none of the staff resources available to members of
Congress.
137 CONG. REC. E2113, E2114 (1991), available in LEXIS, Genfed Library, Record File.
16 Guinea-Bissau was offered a fee worth four times its GNP to accept 15 million metric
tons of foreign wastes. Guinea-Bissau declined the offer because of international outcry.
Wood, supra note 12. Other developing countries are not always able to refuse such offers.
Id.
17 Some believe that without the hazardous wastes trade, the industrial and
agricultural
productions of many developing countries would suffer. Gunther Handl & Robert E. Lutz,
An Industrial Policy Perspectiveon the Trade of HazardousMaterialsand Technologies, 30
HARv. INT'L L.J. 351, 352 (1989). One commentator writes that a total ban on hazardous
wastes exports "would restrict the opportunities for developing countries, which might
otherwise benefit from the associated jobs, money, commercial activity, technological
education, or source of recycled chemicals." Allegra Helfenstein, Comment, U.S. Controls
on International Disposal of Waste, 22 INT'L LAW 775, 788 (1988). This interest in
continued wastes exports to developing nations is the major factor impeding U.S. implementation of the Convention. Along with rising costs of wastes treatment (the ban on hazardous
wastes trades to non-OECD members could cost the United States an estimated $2.2 billion
per year in commodities trade), the U.S. Chamber of Commerce fears that the restrictions
would ultimately harm the environment. Harvey Alter, manager of the resource policy
department at the Chamber of Commerce, explains that non-OECD nations (developing
nations) rely on hazardous wastes as a means of obtaining raw materials needed for
manufacturing; banning the materials could impede industrial development that would have
produced income to develop environmentally sound practices. Furthermore, continued wastes
trade with developing nations provides opportunities for the transfer of technology and
increased self-policing of environmental practices, according to Alter. U.S. Chamber of
Commerce Halts Support of Basel Treaty Citing Ban on Waste Trade, Daily Rep. for
Executives (BNA) (May 19, 1994), available in LEXIS, Legnew Library, Curnws File.
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the prey of corrupt government officials who, for a price, endanger the health
of their nation and their constituents."8
Most nations have problems ensuring that their toxic wastes are treated
and disposed of properly. 9 Nations which do have regulations on the
transport of toxic wastes do not always enforce the regulations in the strict
manner worthy of the dangers presented by the wastes. Illegal dumping
complicates efforts to protect the natural environment and its inhabitants
from the dangers of hazardous wastes."t Problems in wastes handling arise
from the misunderstanding of regulations,2 ' deliberate avoidance of

Corrupt government officials are a significant problem in every area of governmental
control. This is especially true when dealing with the high toxicity and great danger posed
by the mishandling of hazardous wastes. Isaacs, supra note 4, at 71. One article notes the
ease with which some officials agree to hazardous waste dumpings: "Waste brokers have had
no problems obtaining a signature of some governmental official to meet the requirements of
the Basel Convention." Kenda Jo M. McCrory, Comment, The InternationalExportation of
Waste: The Battle Against the Path of Least Resistance, 9 DICK. J. INT'L L. 339, 349 (1991).
19 Bill L. Long, head of the Environmental Directorate of the OECD, warned of the
problems of transboundary shipments of hazardous wastes: " 'It's my view that, once these
wastes start moving across international borders, it's almost impossible to differentiate
between many types of waste and you leave yourself open to illegal shipments. Monitoring
and surveillance costs are so high... we've got to move in the direction of keeping wastes
from crossing borders and have them dealt with as close to home as possible.' " OECD
18

Official Says Basel Convention Interim Step in Government's Waste Efforts, Int'l Envtl. Rep.

(BNA) (Nov. 8, 1989), available in LEXIS, News Library, Curnws File [hereinafter Interim
Step]. Long makes an exception for 'special wastes' (PCBs for example) which are too
dangerous to treat in areas close to people. Id.
20 UNEP director Tolba, noting the difficulty of controlling illegal dumping, estimates that
250,000 tons of hazardous waste are illegally dumped each year. Palmer, supra note 9. The
United States has its share of illegal dumpers. For example, in April 1993, a federal jury in
Los Angeles convicted two men of illegally transporting and exporting hazardous chemical
waste bound for Pakistan. Henry Weinstein, 2 Found Guilty of Eporting Toxic Waste, L.A.

TIMEs, Apr. 16, 1993, at B3.
21 U.S. toxic waste exporters sometimes have trouble following Environmental Protection
Agency (EPA) regulations. The General Accounting Office lists five problems common to
reports gathered by the EPA on hazardous wastes exportation: 1) exporters provide inconsistent descriptions of the same waste in different papers, 2) there is no standard system of
measurement (this leads to errors in conversion and estimation), 3) export codes are not
specific (for example, "One exporter classified waste as non-hazardous because [the exporter]
could apply no accurate code."), 4) guidance from the EPA was "inadequate and changed
without warning," and 5) exporters lack standardized documentation requirements and
reporting forms. Hazardous Waste, Data Problems Hinder Enforcement of Export
Regulations, GAO Report Says, Daily Rep. for Executives (BNA) (Aug. 9, 1993), at 151,
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regulations,' and sham recycling.'
Even though one nation may set the model for environmentally sound
treatment of hazardous wastes, it can still be harmed by pollution from its
neighbors. The borders of nations are not barriers to water or air; thus if a
neighboring nation mismanages
its hazardous wastes, the surrounding nations
2
suffer the consequences. 4
The mere existence of hazardous wastes poses a grave threat to human
health and the environment. Mismanagement and prolonged transfers of
hazardous wastes exacerbate the threatened harm. The Basel Convention
provides international guidelines which promote caution and responsibility
in the handling of toxic wastes.
III. LEGAL BACKGROUND

A. Preliminary Work for the Basel Convention
The Basel Convention is the indirect culmination of the work of several
international organizations. The Basel Convention had its genesis in the
work of the Organization of Economic Cooperation and Development (OECD). '

available in LEXIS, News Library, Cumws File. Other industrialized nations experience
difficulty in understanding their domestic wastes regulations. For a brief discussion of the
confusion surrounding Italian waste management legislation, see Court Ruling on Waste
Management Said to Add to Industry's Confusion Over Issue, Int'l Envtl. Rep. (BNA) (Oct.
9, 1991), available in LEXIS, News Library, Cumws File. For a brief article discussing the
problems of hazardous waste regulation along the U.S.-Mexico border, see Border Watch Set
to Curb Waste Dumping, L.A. TIMES, Nov. 11, 1992, at BI.
' See supra note 14.
' Some exporters of hazardous wastes intentionally mislabel their waste as recyclable.
Waste destined for recycling is usually more readily accepted by importing countries. Isaacs,
supra note 4, at 83.
' Several international organizations stress the need for people to realize the international
ramifications of their actions: "Thinking globally and acting locally is not enough. We must
act globally as well. The environment links all nations. The atmosphere and oceans interact
to provide the world's climate .... Pollution knows no frontiers, as it moves with the
currents of air or water." IUCN ET AL, CARING FOR THE EARTH: A STRATEGY FOR
SUSTAINABLE LIVING 77 (1991).
' In 1960, the Organization for European Economic Cooperation (OEEC) evolved into
the Organization for Economic Cooperation and Development (OECD). At the time of its
creation, the OECD focused on the economic relationships among the Atlantic Powers (due
mainly to an increased recognition of the need for economic cooperation after World War II).
The OECD today is an expansive organization: its member nations represent all regions, and
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1. Organization of Economic Cooperationand Development
In 1974, the OECD recognized the need for controls on the transport of
hazardous wastes and established a Waste Management Policy Group to
address international wastes problems.'
The OECD adopted the first
international legal instrument dealing with the transfer of hazardous wastes,
the Decision and Recommendation on Transfrontier Movements of
Hazardous Wastes, in February of 1984.27 In 1985, the OECD held a major
Conference on International Cooperation Concerning Transfrontier Move-

its committees concern fields which range from agriculture to nuclear cooperation. HENRY
G. AUBREY, ATLANTIC ECONOMIC COOPERATION: THE CASE OF THE OECD 4, 32 (1967).
The members of the OECD are: Australia, Austria, Belgium, Canada, Denmark, Finland,
France, Germany, Greece, Iceland, Ireland, Italy, Japan, Luxembourg, the Netherlands, New
Zealand, Norway, Portugal, Spain, Sweden, Switzerland, Turkey, the United Kingdom, and
the United States. SECRETARY-GENERAL OF OECD, THE ANNUAL REPORT OF THE OECD
(1992), at 2 (1993). The current objectives of the OECD are
to achieve the highest sustainable economic growth and employment and
a rising standard of living in Member countries, while maintaining
financial stability, and thus to contribute to the development of the world
economy, to contribute to sound economic expansion in Member as well
as non-member countries in the process of economic development and to
contribute to the expansion of world trade on a multilateral, nondiscriminatory basis in accordance with international obligations.
Id.
See Cusack, supra note 2. The group addressed source reduction of wastes, material
reclamation, and the transportation and disposal of hazardous wastes. Id. at 405. The June
1984 Conference reaffirmed the belief that "continued environmental improvement and
sustained economic growth are two essential, compatible and interrelated policy objectives
for OECD Member countries." SECRETARY-GENERAL OF OECD, ACTVTmEs OF OECD IN
1984, at 34 (1985).
In 1984, the European Economic Community (EEC) adopted a directive on controls of
transboundary shipments of hazardous wastes which has some similarities to the Basel
Convention (including notification requirements and the inclusion of transit nations).
However, this directive did not fully consider actions of or effects on non-member countries.
See Isaacs, supra note 4, at 89-92 and Cusack, supra note 2, at 401-05. This directive was
a possible model for the Basel Convention. The EEC has since signed and ratified the Basel
Convention.
27 The Decision provides for "prenotification to competent authorities in countries
concerned" and directs attention to the scope and content of notification procedures, the types
of waste to be defimed as hazardous wastes, the economic impacts of restrictions, and the

implications of the restrictions on non-OECD members.
ACrIVITIEs OF OECD IN 1985, at 38 (1986).

SECRETARY-GENERAL OF

OECD,
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ments of Hazardous Wastes, at which members committed themselves to the
development of a draft agreement on controls on international movements of
hazardous wastes to be completed by 1988.28 The OECD continued its
work on a draft from 1986 to 1988. In 1986, the OECD developed a
working definition of hazardous wastes29 and developed an identification
code to characterize wastes. 3 In 1987, technical and legal experts continued work on the definition and developed procedures for notifying importing
nations.3 In 1988, a draft agreement was submitted for OECD approval.32
However, the OECD later decided to adopt the United Nations' Basel
Convention.3"
Nevertheless, the OECD continues to forge ahead in
hazardous wastes regulation.34

23 On June 1, 1985, the Environment Ministers of the OECD met in Paris and endorsed
for approval the draft act on international movements of hazardous wastes. The Ministers,
however, decided that the findings showed that more work needed to be done on the matter.
In particular they noted that "natural resource management issues need to be addressed in

their global context including the developing world."

SECRETARY-GENERAL OF

OECD,

ACTrIVTIES OF OECD IN 1985, at 36 (1986).
29 OECD defined hazardous wastes as
any waste other than radioactive waste considered as hazardous or legally
defined as hazardous in the country where it is situated or through or to
which it is conveyed, because of the potential risk to man or the
environment likely to result from an accident or from improper transport
or disposal.
OECD Council Decision-Recommendation on Exports of Hazardous Wastes from the OECD
Area, June 5, 1986, O.E.C.D. Document C(86) 64 (Final), 25 I.L.M. 1010, 1013 (1989).
30 SECRETARY-GENERAL OF OECD, AcrnvrrlEs OF OECD IN 1986, at 39 (1987).
31SECRETARY-GENERAL OF OECD, AcnVmES OF OECD IN 1987, at 37 (1988).
32 OECD: Council Decision on Transfrontier Movements of Hazardous Wastes, May 27,
1986 O.E.C.D. Document C(88) 90 (Final), 28 I.L.M. 257 (1989). The Decision called for
a review of the draft in Spring 1989. This review was also to take into account the findings
of the (UNEP) Basel Convention. SECRETARY-GENERAL OF OECD, AcIvITIEs OF OECD
IN 1988, at 43 (1989).
33 Waste: Control of Transportof Hazardous Waste, EUR. REP. (EUROPEAN INFO. SERV.),
Apr. 4, 1990, at 8, available in LEXIS, News Library, Arcnws File. For a brief discussion
of OECD's continuing support of U.N. efforts in hazardous wastes regulation, see OECD
Adopts New Waste Resolution to ControlTransfrontierMovements, INT'L ENVTL. REP. (BNA)
No. 12 at 116, (Mar. 8, 1989).
3 In April of 1992, the OECD developed a series of controls which divide hazardous
wastes into three categories: green (least dangerous), amber (moderately dangerous), and red
(most dangerous). These controls apply only to OECD members. TransboundaryMovements
of Toxic Wastes for Recovery Covered by New OECD Decision, INT'L ENVTL. REP. (BNA),
No. 15 at 204, (Apr. 8, 1992). For a brief discussion of the OECD's regulations on hazardous
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2. The United Nations and its Development of the Basel Convention
The United Nations, like the OECD, has directly considered environmental
issues only in the past twenty years. In 1972, the United Nations' Conference on the Human Environment at Stockholm recommended the establishment of the United Nations Environment Programme (UNEP).3 s A decade
later, UNEP formally decided to address the international exchange and
disposal of toxic wastes.' UNEP's efforts resulted in the Environmentally
Sound Management of Hazardous Waste, a non-binding agreement adopted
in Cairo, Egypt in June of 1985. 37 UNEP, however, sought a legally
binding treaty, and in 1987 established a Draft Convention on the Transboundary Shipment of Hazardous Waste3" which developed into the Basel
Convention.

wastes, see Harvey Yakowitz, What Trade in Recoverable Wastes? Distinction between
Hazardous and Harmless Substances, OECD OBSERVER, at 26 (Feb. 1993), available in
LEXIS, News Library, Curnws File.
SSThe U.N. created its environmental body in response to its awareness that people are
both creatures and creators of their environment. REPORT OF THE UNITED NATIONS
CONFERENCE ON THE HUMAN ENVIRONMENT at 3, U.N. Doc. A/Conf. 48/14/rev.1, at 3. This
U.N. conference "calls upon Governments and people to exert common efforts for the
preservation and improvement of the human environment, for the benefit of all people and
for their posterity." Id. at 4. Principle 21 of the Report declares that "States have ... the
sovereign right to exploit their own resources pursuant to their own environmental policies,
and the responsibility to ensure that activities within their jurisdiction or control do not cause
damage to the environment of other states or areas beyond the limits of national jurisdiction."
Id. at 5.
6 Cusack, supra note 2, at 410. This decision came after a meeting of environmental
experts in Montevideo, Paraguay. Id.
" U.N. Doc.Ep/WG. 122/L. 1/Add.3/Rev. 1(1985) or UNEP/WG. 189/3,3rd Sess. I (11-1688).
3 UNEP/IG.80/L.4/Add.1-5 (1989).
For general background of the several draft
conventions, see generally Cusack, supra note 2, at 410-14. In 1987, UNEP drafted the
"Cairo Guidelines," which served as a basis for a future international convention. UNEP also
helped developing countries implement hazardous wastes disposal systems. Robert M.
Rosenthal, Comment, Ratification of the Basel Convention: Why the United States Should
Adopt the No Less Environmentally Sound Standard, I1 TEMP. ENvTL. L. & TECH. J. 61, 72,
n.117 (1992).
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B. The Basel Convention
The Basel Convention does not outlaw the export of hazardous wastes, nor
does it make actual transport impossible, as its requirements are not overly
demanding. The Convention is designed to regulate the transportation of
wastes from the point of departure to the ultimate destination. 9 Its
requirements are aimed at protecting nations and the world from the dangers
of mismanagement and illegal dumping of toxic wastes.'
The Convention contains a list of the wastes it considers hazardous and a
list of characteristics used to determine whether other materials not on the
list are hazardous.41 These lists are not exhaustive, as the Convention

" While the Convention seeks the reduced production of all types of wastes, it
specifically focuses on controlling the transport of hazardous wastes across national borders
by allowing the governments of importing and transit nations to deny shipments of hazardous
wastes into or across their borders. Basel Convention, supra note 3, at 661-63.
Although several international organizations demand a complete ban on the transport of
hazardous wastes, few member nations of the Convention have acquiesced. Parties to Basel
Convention Call for Ban to Prevent Dumping of Wastes in Poor Countries, ENV'T REP.

(BNA) No. 23 at 2071 (Dec. 18, 1992). However, 103 nations have enacted laws banning
all hazardous waste imports. Greenpeace Bids to Halt Toxic Waste Dumping in Asia, JAPAN

ECON. NEwswmE, Feb. 1, 1994, available in LEXIS, News Library, Curnws File.
40 The Basel Convention's main purpose is to protect humanity and its environment from
the mismanagement of hazardous wastes. Basel Convention, supra note 3, at 657-59. The
Convention provides protection from unscrupulous private waste dealers who care nothing
about the effects of their work.
UNEP is currently drafting a proposal to compensate victims of damage from the
transboundary movement of hazardous waste. This emergency fund would be another step
to protect the world's people from the dangers of hazardous waste. UN Agrees on Draft
Protocol to Compensate Victims of Damage from Transboundary Movement of Hazardous
Wastes, INT'L ENv'T DAILY (BNA) (Sept. 27, 1993), available in LEXIS, News Library,
Curnws File.

Annex I of the Convention lists types of wastes to be controlled. Some of the
categories are: clinical wastes from medical care, wastes from the production of drugs,
wastes from the production and use of organic solvents, wastes containing cyanides or oils,
and wastes from dyes and paints. Annex I also lists specific materials it considers hazardous.
This list covers a range of metals (such as zinc, copper, and mercury), acids and bases, and
human-made materials such as asbestos. Annex II directs consideration to household wastes.
Annex 1I lists characteristics of hazardous substances. This list includes: explosive
substances, substances likely to combust during transport or subject to spontaneous
combustion, poisonous or infectious substances, and any substance that may in the future be
capable of the above properties. Article 4(11) gives deference to the countries of import and
transit by allowing these countries to add their own definitions of hazardous wastes to the
4'
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defers to the importing nation's definition of hazardous or illegal wastes.42
If an importing nation considers a substance to be hazardous, the Basel
Convention will support that nation in its refusal to accept the waste, even
if the substance is not on the core list.
The Convention only allows the exportation of hazardous wastes when the
exporting nation "does not have the technical capacity and the necessary
facilities ...or suitable disposal sites" to dispose of the wastes. 43 If, after
the shipment is made, the exporter learns that the importer is incapable of
handling the wastes, the exporter is under an obligation to re-import the
wastes." Under the Convention the exporting nation must describe the
wastes to the importing nation and the transit nations (transit nations are
those nations over which the wastes travel).4' The exporting nation is

Convention's prohibitions. Article 4(11) states, "Nothing in this Convention shall prevent a
party from imposing additional requirements that are consistent with the provisions of this
Convention, and are in accordance with the rules of international law, in order better to
protect human health and the environment." Basel convention, supra note 3, at 678-81.
42
Article 1 states that along with wastes outlined in the annexes, the Convention will also
consider to be hazardous those "wastes that [are not in the annexes] but are defined as, or are
considered to be, hazardous wastes by the domestic legislation of the Party of export, import
or transit." Id. at 659.
4 Id. at 663. Ideally, the production of hazardous wastes would be strictly reduced, if
not eliminated, by the Convention. Recognizing the virtual impossibility of this, the
Convention directs its attention to protecting developing countries from becoming the
receptacles of waste produced by countries which are able, but unwilling, to dispose of the
waste domestically. By reducing the number of shipments of waste, the Convention further
protects the environment as it reduces the chance of accidents which may occur during
transport.
This provision has caused some nations, including the United States, to be wary of ratifying
the Convention. The provision would end practically all waste exports from the United States
as the United States has the technology and the capability to handle the disposal of its
hazardous wastes.
' Article 8 describes the duty to reimport the waste. No longer will exporters be able
to dump their wastes legally in other countries unable to handle the waste. The Basel
Convention continues the responsibility of the exporter beyond the point of unloading the
wastes. The exporter must reimport the wastes if the importing country cannot handle the
wastes and if no other viable alternatives exist. Article 8 states, "[T]he State of export and
any Party of transit shall not oppose, hinder or prevent the return of those wastes to the State
of export." Id. at 666.
45 One of the general obligations listed in Article 4 requires an exporter to provide
information on the proposed shipment. Each party to the Convention must "[r]equire that
information about a proposed transboundary movement of hazardous wastes and other wastes
be provided to the States concerned ... [and] to state clearly the effects of the proposed
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required to terminate the export if it has any reason to believe that the
importing nation is incapable of dealing with the wastes.' The importing
and transit nations can require the exporter to insure the shipment.47 The
Convention does allow parties to the Convention to trade wastes with nonparties as long as these dealings conform to the Convention's requirements
of environmentally sound management."
C. The United States: History of Wastes Control
In order to implement the Basel Convention, the United States must
strengthen its current restrictions on the international shipment of hazardous
wastes. Indeed, the United States does not have a long history of wastes
export control.
1. U.S. Environmental Legislation
In 1969, Congress passed the National Environmental Policy Act
(NEPA),4 9 stating the reasons for and rules of U.S. environmental control.-' Congress later passed the Resource Conservation and Recovery Act

movement on human health and the environment." Id. at 662.
4
This is a key provision of the Convention. The Convention requires termination of the
shipment even if the importing nation has consented to the shipment. The Convention
stresses the continued responsibility of the exporting nation to provide its own strict
regulations and to ensure that its constituents follow these regulations. Id.
SId. at 664. By allowing import and transit nations the opportunity to require the
exporter to insure his shipment, the Convention gives added incentives for the exporter to use
caution and ensures monetary protection for the import and transit nations.
' Id. at 668. This provision makes the Convention acceptable to nations which fear the
Convention would curtail their hazardous wastes trade by restricting trade with non-member
nations. The Convention requires that member nations trade wastes only with other members.
Article 4(5) states, "A Party shall not permit hazardous wastes or other wastes to be exported
to a non-Party or to be imported from a non-Party." However, the Convention provides for
trade among members and non-members as long as these countries have treaties which require
standards that conform to the Basel Convention. When trading with non-members, the
member state must also inform the Secretariat of the Convention of the agreement. Id. at art.
11.
49National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321-4370a (1988).
0Section 4331 states the policies and goals of NEPA: "(a) ...create and maintain
conditions under which man and nature can exist in productive harmony ... (b) ...
Continuing responsibility of the Federal Government to use all practicable means to improve
and coordinate Federal plans, functions, programs, and resources. (c) ...each person has a
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(RCRA) in 1976."' Along with other environmental regulations, RCRA
established minimum standards for the storage, treatment, and disposal of
hazardous wastes at U.S. facilities.52 RCRA also established a system to
track the movement of hazardous wastes. The Act, however, did not
expressly apply to the export of hazardous wastes. The Environmental
Protection Agency (EPA) therefore enacted regulations in February of 1980
which required primary exporters to use proper labels and containers and to
comply with EPA record-keeping requirements.53 The exporter was
required to file an annual report disclosing the type, quantity, frequency, and
ultimate destination of the wastes. In even-numbered years, the report was
also to include a description of the efforts made to reduce the amount of
wastes generated and the level of success attained.'
Before 1984 no restrictions on the exports of U.S. wastes existed other
than the filing requirements of RCRA. This changed when Section 3017 of
RCRA, known as the Hazardous and Solid Wastes Amendments (HSWA),
was enacted in 1984."5 HSWA is known primarily for its restrictions on
the storage and disposal of hazardous wastes in land management facilities.
HSWA established a "prior informed consent" system of notification for the
shipment of all types of wastes, which required that the exporter notify the
EPA and that the receiving nation consent to the shipment.'
responsibility to contribute to the preservation and enhancement of the environment." Id.
42 U.S.C. §§ 6901-6992k. See Rosenthal, supra note 38, at 65.
52 42 U.S.C. §§ 6921-25. For a brief summary of the RCRA see THOMAS J. SCHOENBAUM AND RONALD H. ROSENBERG, ENviRoNMENTAL POLICY LAW: PROBLEMS, CASES, AN
READINGs 369 (1991).
53 David P. Hackett, An Assessment of the Basel Convention on the Control of
TransboundaryMovements of HazardousWastes and Their Disposal,5 AM. U. J. INT'L LAW
& POL'Y 291, 299-302 (1990).
4 Id.
3' Pub. L. 98-616, Nov. 8, 1984, 98 Stat. 3221 (codified in scattered sections of 42 U.S.C.
§§ 6901-6992).
' The EPA requires the wastes transporter to ensure that a manifest and an EPA
acknowledgment of consent travel with the waste. The transporter must return a signed copy
of the manifest to the generator and give a copy to a U.S. customs official at the point of
departure. Finally, the transporter must deliver the entire quantity to the destination. The
EPA and the Department of State send notice to the transporting and importing countries and
relay the importer's consent or objection to the primary exporter. 42 U.S.C. § 6903. The
EPA and the U.S. Customs Service have developed a nationwide "spot check system" to
discover and deter illegal transports of hazardous wastes in an effort to enforce the current
U.S. restrictions. However, not all transgressions are addressed, or even discovered.
Rosenthal, supra note 38, at 68-69.
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2.
U.S. Environmental Regulation; Powers of the Environmental
ProtectionAgency
The United States lacks the regulating power necessary to implement the
Basel Convention. The EPA, the principle environmental agency of the U.S.
government, does not have the authority to address the effects of U.S. wastes
on the environment of foreign nations, or to stop a shipment after the
importing nation has consented, even if the EPA knows that the importing
nation cannot manage the wastes. The EPA's definition of hazardous wastes
is not exhaustive; for example, there are no restrictions on wastes remaining
from samples or as residues. There are many items, such as car batteries,
that are treated in other nations as hazardous wastes, but are not viewed as
such in the United States. The United States must strengthen its regulations
on hazardous wastes in order to comply with the Convention.
Even in the face of years of research on and experience with the danger
of hazardous wastes, the United States does not require its producers and
exporters of hazardous wastes to accept responsibility for the international
disposal of their wastes. The United States would improve its own laws on
hazardous wastes transportation through Congress's implementation of the
Basel Convention. By monitoring the external effects of its domestically
produced wastes, the United States would aid the protection of the natural
environment and would help prevent human tragedies in foreign nations
which the U.S. government sees fit to guard against on its domestic soil.

IV. ANALYSIS
The Basel Convention provides a legal framework for uniform documentation of hazardous wastes shipments and gives legal protection and recourse
to nations threatened by the wastes. Opponents and proponents have long
debated the effects and the future of the Convention. Although perhaps
flawed in some aspects, the Convention is an international agreement capable
of providing necessary controls on the handling of hazardous wastes.
As such, the United States should implement the treaty.
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A. Views on the Basel Convention
1. Proponents
Proponents feel that the Convention provides regulations necessary to
protect the environment and human health while allowing businesses and
economies based on the trade of hazardous wastes to continue.57 Proponents believe that the Convention will hold exporting nations responsible for
the management of their wastes, increase the ability of transit nations to limit
the use of their nation, encourage wastes reduction, and encourage nations
to share information and technology for the safe management of hazardous
wastes.5" Proponents point out that the Convention will lessen the monetary incentive to export wastes, as the exporting company is held responsible
for the management of the wastes.59
2. Opponents
Strict opponents to the Convention feel that the best approach is a
complete ban on the export of hazardous wastes.' A complete-ban would
end "toxic colonialism,",61 frustrate illegal dumping, and protect the
environment.62 Opponents to the Convention point out problems in the

" Former UNEP Executive Director Mostafa Tolba heralded the Convention as "the first
truly global treaty controlling the transboundary movement of hazardous wastes and their
disposal." He discussed the outline and promising goals of the Convention: "[It] specifically
addresses illegal traffic in hazardous waste by including a number of provisions to eliminate
such traffic. It also obligates contracting parties to take measures to prevent and sanction

illegal traffic."

"Limping" into Effect, supra note 3.

' Johnson, supra note 10.
59 Id.

60 "Enough is enough. Rich industrialized countries can no longer be allowed to export
the toxic consequence of their failed industrial policies to the Third World and eastern
Europe," said Kevin Stairs, head of the Greenpeace delegation to the first meeting of Basel

Convention members. IndustrializedNations Urged to Control Toxic Waste, REUTERs, Dec.

4, 1992, available in LEXIS, News Library, Curnws File.
6 The press has termed the hazardous waste trade "toxic colonialism." Fogel, supra note
9, at 19.
6 Describing the problems that many opponents find in the Basel Convention,
Greenpeace's Simon Divecha says, "The treaty is now known as the Basel Dumping
Convention because it continues to encourage industrial countries to dump their waste
elsewhere while wearing a green mask of recycling." Asia: Region is Favorite Dumping
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framework of the Convention. Those strictly opposed believe the Convention should outlaw the transboundary movement of hazardous wastes instead
of merely regulating it.63 Other opponents argue that the Convention's
definition of hazardous wastes is not broad enough.' Even though the
Convention contains a large core list of hazardous materials and outlaws any
material that the importing nation considers hazardous, opponents feel the
definition, along with other facets of the Convention, contains too many
loopholes.6 Further, the Convention does not set technical standards for
the environmentally-sound management of wastes. 6 Opponents warn that
exempting recyclable wastes from the regulations leaves the opportunity for
illegal acts. 67

Groundfor Toxic Waste, INTER PRESS SERVICE, Aug. 25, 1993, available in LEXIS, News

Library, Curnws File.
6 Wood, supra note 12. A complete ban on the transboundary movements of hazardous
waste would do the most to protect developing countries from "toxic terrorism" and to protect
the environment. However, a complete ban would be difficult to enforce. It would harm
businesses that rely on the importation of hazardous wastes and end the transfer of technology
and information on the handling of hazardous wastes. Id.
""We're still stuck with a definition of toxicity that's wholly inadequate," said Richard
Denison of the Environmental Defense Fund. Id.
6 For example, Turkish officials attending the Barcelona Convention for the Protection
of the Mediterranean Sea Against Pollution described their pursuit of international regulations
beyond those provided by the Basel Convention: "Turkey does not consider the Basel
Convention a fully satisfactory instrument, owing to weaknesses in the pre-notification process
and vagueness on the matter of rights of innocent passage through the territorial waters of the
transit countries." The Mediterranean: Barcelona Convention PartiesAgree on Protocol on
Banning the Export of Hazardous Wastes, INT'L ENV'T DAILY (BNA) (Oct. 26, 1993),

available in LEXIS, News Library, Curnws File.
6Id.
6 Problems arise with handling hazardous wastes meant for recycling. This is the case
with recyclable plastics in Indonesia. Some U.S. companies, ignoring Indonesia's ban on the
importation of plastics, continue to dump plastic at Indonesian ports. Indonesia has no
recourse to force these companies to re-import the waste. Fogel, supra note 9, at 19. One
commentator notes, "Trade in recyclables is the Achilles heel of waste regulation." Going

Abroad, supra note 12.
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3. Compromise
Some commentators concede that a complete ban would be difficult to
enforce and agree that the Basel Convention is the best alternative." While

the Convention allows possible opportunities for the mishandling of toxic
wastes, it is a comprehensive plan supported by many nations." The
Convention provides necessary protection to developing nations and to the
environment in general.
B. InternationalOrganizations Opposed to the Basel Convention
1. Organization of African Unity
The Organization of African Unity (OAU)70 is strictly opposed to the
Basel Convention. Achoka Awori, Executive Director of Kenya Energy and
Environment Organization, said that African nations, with the exception of
Nigeria, refused to adopt the Convention because it supports bilateral
agreements for transboundary shipments of hazardous wastes." OAU
Nations want a total ban on the transboundary shipments of hazardous
wastes. In response to what it regards as flaws of the Basel Convention, the

"Representatives of Greenpeace say they disfavor the Convention because it provides
license for continuation of wastes trade as long as prior consent is obtained. However, they
concede that switching to the Convention is better than having no regulations on the transport
of hazardous waste. Palmer, supra note 9.
69As of January 1993, thirty-three nations had ratified the Basel Convention. The
members include: Australia, Argentina, Bahamas, Bahrain, Brazil, Canada, Chile, China,
Cyprus, Czechoslovakia, El Salvador, Estonia, Finland, France, Hungary, India, Jordan,
Latvia, Liechtenstein, Maldives, Mexico, Monaco, Nigeria, Norway, Panama, Poland,
Romania, Saudi Arabia, Sri Lanka, Sweden, Switzerland, Syrian Arab Republic, Uruguay.
Recent Actions Regarding Treaties to Which the United States is not a Party, 32 I.L.M. 276
(1993).
'0Ile OAU, comprised of independent African states, addresses "all matters of concern
to all of Africa or to the majority of African states." The OAU persuaded the U.N. General
Assembly to amend the U.N. Charter to grant Africa equitable representation. The OAU
encourages the transfer of technical knowledge to developing nations and garnishes
international financing of developmental projects. C.O.C. AMATE, INSIDE THE OAU: PANAFRICANiSM IN PRACrtcE 3, 29, 30 (1986).
71"Limping" into Effect, supra note 3.
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OAU wrote the Bamako Convention.72 The Bamako Convention has more
stringent standards than the Basel Convention, but 'it
lacks the funding and
7
monitoring procedures of the Basel Convention. ' Awori, conceding the
lack of power of the Bamako Convention, points out that Bamako at least
provides environmental agencies "something to point to in a legal sense." 74
The Basel Convention, unlike Bamako, has the support of many nations.
The Basel Convention provides more than "something to point to in a legal
sense." As a creation of the United Nations, the Basel Convention has
greater political clout than the Bamako Convention.
2. Greenpeace

The international organization Greenpeace has long been concerned with
the handling and disposal of hazardous wastes.75 Greenpeace also opposes
the Basel Convention, but not as adamantly as does the OAU. Greenpeace
representatives say that any restriction on the flow of wastes is better than
no restriction at all.76 Greenpeace feels that the Basel Convention must be

7

Organizationof African Unity: Bamako Convention on the Ban of Import into Africa

and the Control of TransboundaryMovement and Management of Hazardous Wastes within

Africa, Jan. 29, 1991, reprintedin 30 I.L.M. 773 (1991) (reproduced from text provided by
OAU) [hereinafter Bamako Convention]. In developing the Bamako Convention, the OAU
reviewed the work of UNEP and the Basel Convention itself. The Bamako Convention
contains a hazardous waste import ban and a ban on the dumping of hazardous wastes in
international waters; procedures for the transboundary movements of hazardous wastes and
notification processes; and a duty of the exporting nation to re-import. Id., arts. 4, 6, 8. The
annexes of the Bamako Convention list the categories of waste to be considered hazardous
(Annex I); hazardous characteristics (Annex II); disposal operations (Annex III); and details
on arbitration (Annex V). Annexes to the Bamako Convention, reprinted in 31 I.L.M. 163
(reproduced from text provided by OAU) (1991).
3 id.
7'"Limping" into Effect, supra note 3.
7SGreenpeace, founded in the early 1970s, addresses environmental threats ranging from
acid rain to nuclear power to unregulated whaling. Greenpeace uses forceful tactics to garnish
interest and support. Greenpeace's actions in the past have resulted in the closure of chemical
waste pipelines, restrictions on incineration of hazardous wastes at sea, and bans on dumping
hazardous wastes into international waters. Clark Norton, Green Giant, WASH. POST
MAGAZINE, September 3, 1989, at W25.
Greenpeace continues to track shipments of
hazardous wastes, recently working in the Mediterranean. Greenpeace Warns of Mediterranean Toxic Trade, REuTrERs, Oct. 12, 1993, available in LEXIS, News Library, Curnws File.
76 Palmer, supra note 9.
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strengthened in order to meet its goals."
C. Convention Members' Reaction to Commentary
At the first meeting of the parties to the Basel Convention, held in
Uruguay in December 1992,78 members agreed with the Convention
opponents that industrialized nations should prohibit all transboundary
movements of hazardous wastes for disposal in developing nations.79 While
this decision highlights the concern among the members for protecting
developing nations, the members later reached a compromise allowing waste
shipments to developing nations for recovery or recycling.' Although such
a compromise allows possible future mishandling of hazardous wastes, it
demonstrates the willingness of the Convention members to address all
aspects of the problem. Nations are more likely to adopt, and to continue
to follow, a treaty that is flexible rather than one which allows no compromises. A treaty is useless if no nations adhere to it. The Basel Convention
needs widespread support in order to have any positive effects."'
D. Importance of U.S. Support of the Basel Convention
1. Effect on the Success of the Convention
The United States, a major industrialized nation, would boost interest in
and the power of the Basel Convention if it fully supports the Convention.

7' Jim Puckett, spokesperson for Greenpeace, said, "[U]nless dramatically strengthened
the convention will result in the global legalization of hazardous waste traffic and increase
the danger that highly industrialized countries will increase their utilization of the Third
World and eastern and central Europe as 'waste colonies.' ""Limping"
into Effect, supra

note 3.
of Basel Convention, HAZNEWS, supra note 11.
Parties to Basel Convention Call for Ban to Prevent Dumping of Wastes in Poor
Countries, ENV'T REP. (BNA) (Dec. 18, 1992), available in LEXIS, News Library, Curnws
File.
8 Id.
8' Iwona Rummel-Bulska, director of the secretariat overseeing the implementation of the
Basel Convention, notes, "We are aware that reprehensible shipments and disposal of
hazardous wastes are still occurring in spite of the adoption of the [Basel] Convention... But
if the 104 governments which supported and voted for the treaty in [Basel] live up to their
commitment and [implement] it, then the illicit traffic in hazardous wastes could be largely
curtailed." Palmer, supra note 9.
78 First Meeting

79
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For the Convention to accomplish its goals, it must have the support of
industrialized nations.82 At the first meeting of the Convention members,
UNEP executive director Mostafa Tolba described the Basel Convention as
"limping" into effect, due to the lack of support from industrialized
nations." Along with legislative support, the Convention requires strong
enforcement of its regulations to succeed. By implementing the Basel
Convention, the United States will give the Convention the support of a large
and extensively industrialized nation." By adhering to the Convention, the
U.S. government will have more power to monitor and control the large
number of shipments of hazardous wastes that crosses its borders.
2. Effect on U.S. InternationalRelations
In the interests of international relations, the United States should
implement the regulations of the Basel Convention. 5 The United States

' A dilemma arises with the nations who have bound themselves to the Convention.
Signatory nations are limited in the number of wastes trading partners and may find their
costs increased (although the Convention does allow bi-lateral treaties). One report notes,
"For example Switzerland will have to immediately stop all exports to the United Kingdom
and Germany. France will have to prohibit imports of hazardous and household wastes from
all other EC countries. Finland, Norway, and Sweden, which all import hazardous wastes
from the EC, will have to stop immediately." "Limping" into Effect, supra note 3. With
adoption and implementation of the Basel Convention by all industrialized nations, these costs
and difficulties will disappear.
83Id. Former UNEP executive director Tolba said in a press release, "I am extremely
disappointed that the European Community and 11 of its (12) member states did not ratify
it yet, that the United States did not ratify it yet, Canada, Japan-these are the major
producers of hazardous waste." Palmer, supra note 9.
" Without implementation of the Basel Convention, plaintiffs in U.S. courts cannot rely
on the treaty to enforce its international protections. See Greenpeace USA v. Stone, 748 F.
Supp. 749, 767 (D. Haw. 1990) (where plaintiffs sought a preliminary injunction to bar the
removal of U.S. owned nerve gas from Germany).
" In his introduction of the Waste Export and Import Control Act of 1994, Representative
Al Swift (D.-Wash.) states, "We remain one of the world's leading exporters of wastes; we
should be a leader in ensuring that those wastes are managed properly." H.R. 3965, 103rd
Cong., 2nd Sess., 140 CONG. REc. 1053, 1053 (1994). The act, meant to amend the Solid
Waste Disposal Act to implement the Basel Convention, would show the world that the
United States is willing to take responsibility for its hazardous wastes. Swift asserts that
passage of the act would curtail the past experiences of private companies initiating wastes
shipments while the U.S. government "received the black eye and suffered the international
stigma of trying to pass off [its] waste problem onto poor and underdeveloped nations." Id
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should seize this opportunity to end the ravages of illicit trading and disposal
of hazardous wastes. The United States will not only lose international
respect if it further delays implementation of the Convention, but its delay
will diminish its bargaining power at future meetings.
E. U.S. Recognition of Necessity for Controls on Wastes Shipments
U.S. recognition of the need for regulation of its exports of hazardous
wastes as well as the need for an international program to monitor and
control such shipments has grown over the past years. In the United States,
members of business and medical communities are showing increasing
support for environmental protection in general" and the Basel Convention
in particular."7

at 1054.
86 Many businesses are discovering that it is more cost-efficient to reduce and recycle
wastes. Leo Manzer, a chemist with DuPont, notes, "[Tlhe environmental costs are going to
become so expensive... that you may not be able to run your process even if you have the
lowest material cost in the world." Kenneth Hancock, director of the National Science
Foundation's chemistry division, adds, "The crux of today's problem is that economic growth
and environmental quality, which were once thought to be at odds with one another are...
intertwined." The U.S. government is reportedly shifting from an agenda of 'command and
control' to 'pollution prevention.' As part of this shift, the government is urging companies
to use and produce fewer chemicals. Charles Seabrook, The Greening of Industry: Firms
Revamping Manufacturing Methods to Cut Pollution, ATLANTA J. CONST., Oct. 23, 1993, at
El. In connection with the EPA's trend toward pollution prevention, James Leeman, Safety,
Health, and Environmental Affairs Manager at DuPont, notes, "Industry in general is
rethinking how it does its work: reengineering, restructuring, downsizing" as it leans toward
environmental awareness. A New World for Environmental Services; Technology, Teaming,
and Globalization, CHEMICAL WEEK, Jan. 19, 1994, available in LEXIS, News Library,
Curnws File.
8 "We're very strongly in favor of the U.S. ratifying [the Basel Convention] as quickly
as possible," said Fred McEldownney, spokesperson for Chemical Manufacturers Association.
"Limping" Into Effect, supra note 3. Mary J. Teta, director of epidemiology for Union
Carbide Chemicals and Plastics Company, Inc. and representative for the Chemical
Manufacturer's Association, says that environmental responsibility is a high priority to most
industries. Teta remarked, "[T]he industry has faced up to the unacceptability of its past
practices and recognizes that the public will tolerate nothing less." Conference Speakers Urge
More Research On Human Health Effects, INT'L ENV'T DAILY (BNA) (May 5, 1993),
available in LEXIS, News Library, Curnws File [hereinafter Speakers Urge Research].
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The U.S. Council for International Business expressed support for the
Basel Convention in January of 1992.8 A representative of the National
Federation of Independent Business (NFIB) testified before Congress on the
NFIB's concerns about hazardous materials, reflecting the business world's
general concern with the regulation of hazardous materials. 9
The EPA is promoting the affairs of the business world in order to help
make industry more competitive abroad. 9' Secretary of Commerce Ron
Brown and EPA Administrator Carol Browner have taken measures to boost
the commercialization of environmental technologies and their export
market.9
92
The International Congress on the Health Effects of Hazardous Wastes
found that much basic research remains to be done before a complete
understanding of the effects of hazardous wastes on people exists.9" The
lack of information on the health effects of hazardous wastes stresses the
importance of controls on the transboundary shipments of hazardous wastes.
The U.S. Department of Health and Human Services has underscored the
need for research on the health effects of pollution and hazardous wastes,
particularly in connection with poor communities of the United States.

88International Treaty on Waste Shipments Should be Ratified Soon, Business Group

Says, ENV'T REP. (BNA) (Jan. 24, 1992), available in LEXIS, News Library, Curnws File.
" Testimony February 10, 1994, Harriet James, Legislative Representative National
Federationof Independent Business; House Energy/Transportationand HazardousMaterials,
Superfund Liability Issues, FED. DOCUMENT CLEARING HOUSE, Feb. 10, 1994, available in

LEXIS, News Library, Curnws File.
go"Old Thinking" Giving Way to Green Initiatives in Clean Air Strategy, CLEAN

AIR

NETWORK, Dec. 14, 1993, available in

LEXIS, News Library, Curnws File.
91 Id. Bill Haney I1, a private businessman, notes, "historically the executive branch
thought environment and economic development were antithetical. Now, it is understood that
the U.S. needs a leading edge in regulation to lead the industry." Id.
' The International Congress on Health, sponsored by the United States Department of
Health and Human Resources, held its first meeting in Atlanta, Georgia on May 3, 1993.
Speakers Urge Research, supra note 87.
" Id. Medical research, funded in part by the U.S. Department of Energy, recently began
on the health effects of cleaning and handling of hazardous waste sites. Assessing the Health
Risks of Remediation, WASTE TREATMENT TECHNOLOGY NEWS, Jan. 1994, available in
LEXIS, News Library, Curnws File.
" Toxic Toll: Environmental Hazards Intensify the Public Health Problems Caused by
Poverty, AMERICAN MEDICAL NEWS, Feb. 15, 1993, available in LEXIS, News Library,
Curnws File.
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Fortunately, the U.S. government has recognized the need for controls on
hazardous wastes. 95 From 1989 to 1994, several bills meant to implement
the Basel Convention have come before the U.S. Congress." The bills

" The Senate agreed to ratify the Basel Convention in August of 1992. Hazardous
Waste, Export Ban Included in Options for Administration Basel Convention Bill, INT'L
TRADE DAILY (BNA) (July 29, 1993), available in LEXIS, News Library, Cumws File.

" In 1989, Mike Synar (D.-Okla.) proposed a bill which required exporters to obtain EPA
permission and prohibited the export unless the applicant proved the treatment of the wastes
in the importing nation would be "as strict as" the treatment required in the United States.
H.R. 2525, 101st Cong., 1st Sess. (1989).
Later that year, Senator Max Baucus (D.-Mont.) proposed a similar bill that prohibited all
solid wastes exports to Canada. S. 1113, 101st Cong., 1st Sess. (1989).
Also in 1989, Senator Charles Luken (D.-Ohio) proposed another similar bill which
required the permission of the importing nation. Luken's bill required an international
agreement with the importing nation and required the exporter to insure the wastes shipment.
H.R. 3736, 101st Cong., 1st Sess. (1989).
In amending the National Energy Policy Act, Senate members urged the ratification of the
Convention. 136 CONG. REC. S12558-12596 (daily ed. Aug. 4, 1990). The Hazardous
Materials Transportation Safety Improvement Act of 1990 requested international uniformity
in dealing with hazardous materials as well as an in-depth study of their transportation. 136
CONG. REC. H13645 (daily ed. Oct. 25, 1990).
During 1991, Congress considered five bills meant to implement the Basel Convention.
Also, several congressional committees (for example, the Committee on Energy and
Commerce and the Committee on Foreign Affairs) held hearings on implementing legislation
for the Basel Convention. 137 CONG. REC. D1237 (daily ed. Oct. 9 & 10, 1991).
Rep. John Chafee (R.-R.I.) introduced the Hazardous and Additional Wastes Export and
Import Act of 1991. 137 CONG. REC. S5934 (daily ed. May 15, 1991). The bill amended
RCRA to allow implementation of the Basel Convention.
Representatives Synar and Howard Wolpe (D.-Mich.) proposed a bill that required
hazardous wastes to be disposed of in facilities comparable to those in the United States. HR
2358, 103 CONG. R.c. E1798 (daily ed. May 16, 1991).
Rep. Norman Lent (R.-N.Y.) introduced the Hazardous and Additional Wastes Export and
Import Act of 1991. HR 2398, 137 CONG. REc. E1844 (daily ed. May 20, 1991). The Act

prohibited all export and import of hazardous (and some non-hazardous) wastes unless the
United States entered a bilateral agreement with the other nation.
Rep. Towns introduced the Wastes Export and Import Prohibition Act which called for a
complete ban on the trade of hazardous wastes. H.R. 2580, 137 CoNG. REC. E2113 (daily
ed. June 7, 1991).
Sen. Daniel Akaka (D.-Haw.) offered an amendment to the SWDA entitled the International
Hazardous Wastes Disposal and Enforcement Act which focuses on the protection of marine
ecosystems. S 1643, 137 CoNG. REC. S12193 (daily ed. Aug. 2, 1991).
Two bills currently compete for congressional approval. Towns' Waste Export and Import
Prohibition Act (discussed above) remains before Congress. Swift's Waste Export and Import
Control Act of 1994, discussed supra note 85, also awaits congressional approval.
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contain similar requirements of consent from nations involved in the wastes
trade and of evidence that the importing nation has the capacity to handle the
wastes in an environmentally sound manner. The Clinton Administration in
March 1994 announced its proposal for implementing the Basel Convention.7 These proposals are similar to the Congressional bills in the
requirements of consent and capability of transit and import nations.98
V. CONCLUSION

The danger of hazardous wastes, combined with the fragile ecosystems and
the weak economies of developing nations, creates the need for stringent
regulation of the hazardous wastes trade. The Basel Convention provides
guidelines necessary for the regulation of transboundary shipments of
hazardous wastes. To provide effective protection, the Basel Convention
needs the support of the United States.
Support from the United States will increase the power of the Basel
Convention to regulate the flow of hazardous wastes. The United States'
implementation of the Basel Convention may lead to other nations ratifying
the treaty. The United States would strengthen its current controls on
hazardous wastes exports and protect its own citizens from hazardous wastes
by implementing the Convention. Finally, by adopting the Convention the
United States would be taking definite steps to protect developing nations.
Only with the support of many nations can the Basel Convention provide an
adequate legal framework to ensure the environmentally sound treatment of
hazardous wastes.
Rebecca A. Kirby

97 Principles for Basel Convention Implementing Legislation, 140 CONG. REc. E372 (daily

ed. Mar. 8, 1994).

" The proposals allow for disposal and recycling of hazardous wastes to continue between

the United States and Canada, with certain exceptions. Id.

